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Welcome to the July 2019 edition of  
Costs Briefing.

In this edition there is a contribution 
from Kevin on our work improving the
 way in which electronic bills are pre-
pared, analysed and assessed by the 
court and Andy’s article covers two sepa-
rate cases, the first of which provides 
guidance on departures from budget and 
in the second we see the ‘new’ propor-
tionality test being applied.

In my article I look at the largely circular 
attempts at civil litigation reform, the 
most recent example of which is the pro-
posal to extend fixed recoverable costs. 
Part of my research for this article saw 
me reading about the history of costs law 
and practice. Apparently, 16th century 
judges developed robust methods for 
discouraging disproportionate fees for 
drafting unduly long documents. In 1596 
a lawyer who had drafted a pleading that 
ran to 120 pages had to parade around 
court ‘bareheaded and barefaced’, with 
his head poking through a hole that had 
been cut in the offending documents. 
He was then sent to prison. I guess that’s 
one way of ensuring that pleadings are 
kept short and to the point!

Introduction

Our ‘Meet the team’ section features 
Paul, our FD, and we have an update on 
our occasional podcast series ‘PodCosts’.

This edition is completed by our staple 
Roundtable summary – it is always a 
pleasure to be part of these events and
they are very much a highlight in
Practico’s calendar.  

Please do contact me if you would like to 
attend and, in the meantime, enjoy…

Deborah Burke
Managing Associate
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Since the e-bill became mandatory in Part 7 pro-
ceedings for the detailed assessment of costs 
incurred from 6 April 2018, Practico has been 
working hard to find ways to improve how bills 
can be assembled more efficiently and allow a 
more effective analysis and assessment of the 
bill – all in the general context of the need to 
reduce the overall costs involved.

Practico was instrumental in the original 
development of the e-bill. We were advocates 
for its potential to have a transformative effect 
on detailed assessment.

While the courts still grapple with how they 
should approach the assessment of the e-bill, 
Practico has been working on making further 
significant improvements to how one is put 
together, designed to increase efficiency and 
ease of use.  

Practico is also working on making a num-
ber of improvements to how an e-bill is then 
analysed and reported on to assist with settle-
ment negotiations in detailed assessment pro-

ceedings and how best to present the case in the 
court, should agreement not be possible. This 
work, currently in progress, focuses on the need 
for greater transparency and more flexible per-
mutations of reports and summaries that can be 
presented to clients, opponents and the courts 
in a way that is easy to understand and upon 
which decisions can be made with greater clar-
ity.

As we have spoken about in previous arti-
cles, it is likely that, in due course, the costs rules 
and/or their underlying practice directions will 
need to be revised to allow the courts to have a 
more active role at an earlier stage on the shape 
of the detailed assessment. While the e-bill 
allows for a more flexible and forensic review of 
the constituent elements of the costs, Practico 
is of the view that the most likely and realistic 
change in the future will be to the costs practice 
direction. Such a change should enable a shift 
towards a lower and more proportionate spend 
on the detailed assessment process.

Improving how e-bills  
are prepared, analysed  
and assessed by the court 
Kevin Wonnacott  
Operations Director
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I volunteered to write this article and the brief 
I gave myself (one of the perks of being the edi-
tor) was to say a little bit about the current pro-
posals for a horizontal and vertical extension 
of the fixed recoverable costs regime. As part of 
the Law Society’s Civil Justice Committee, I con-
tributed towards the Society’s response to the 
government’s consultation, so the thrust of the 
response was very much in the forefront of my 
mind when I sat down to write. However, saying 
a little bit about the consultation response has 
proved to be easier said than done.

The response makes some obvious points (and 
here I paraphrase):

• Only low value and non-complex cases are 
 suitable for fixed recoverable fees

• If fees are uneconomically low, solicitors will  
 simply not do the work 

• Fixing the costs which can be recovered from a  
 losing opponent doesn’t give either party in 
 the litigation complete costs certainty – while 
 the recoverable costs may be certain, neither 
 the loser nor the winner’s solicitor/client costs  
 are fixed or certain

• It is not clear which categories of case will 
 come within the fixed costs regime. The lack of 
 clarity produces uncertainty, and this deters 
 litigants from litigating 

• No matter how efficient and effective the solic-
 itor is, the cost of litigation is affected by the 
 conduct of the opposing party and the efficien-
 cy of the court system. Current concerns that 
 the court system is not functioning as it should 
 are well documented

Picking up on this last point, the Law Society’s 
argument is:

‘ the actual costs of conducting civil litigation 
must be addressed before recoverable costs are 
prescribed. The actual costs can only be reduced 
by streamlining the processes involved.’ 

Recommendations made by Lord Justice Briggs 
in his 2016 review of the court structure are due 
to be delivered by 2023 and he has said that:

‘ … by the end of the Reform Programme all the 
processes for issue of civil proceedings, non-oral 
communication with the civil court, case han-
dling, progression, management and trial of civil 
proceedings will be digital (and mainly online) 
rather than paper-based.’ 

According to the latest HMCTS update, they are 
creating:

‘… a system that enables people to manage 
and resolve a dispute fairly and speedily … It will 
involve simpler processes and online routes into 
and through the courts …’ 

The direction of  
travel in litigation 
Deborah Burke 
Managing Associate
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I’m sure we are all reassured to know that 
HMCTS has our back in terms of court reform.

The reader may not be surprised to know 
that there are currently more than 50 projects 
being rolled out across the civil court system.  
Amongst other things, litigators are engaging 
with the capped recoverable costs pilot in the 
Business and Property Courts, the Shorter and 
Flexible trials pilot, the new disclosure process 
and the working group on reforming witness 
statements.

The Society’s response also refers to concerns 
about the data on which the proposed fees have 
been based and some of the sweeping assump-
tions made by the MOJ in its impact assessment.  
It concludes by saying that currently the Law 
Society does not support the extension of fixed 
recoverable costs in civil litigation.  

This is a necessarily brief overview of a 
17-page detailed response and the link to the full 
response is at the bottom of this article.

Writing this piece reminded me of the many 
‘reforms’ of the civil litigation process I have 
witnessed since I qualified.  This is as true for the 
area of costs as it is for general civil litigation.

While they are badged as ‘reforms’, previ-
ous attempts to change the civil costs regime 
have largely been cyclical reinventions of the 
wheel – for anyone who doubts me on that, I 
recommend the eponymously named ‘Friston 
on Costs’. The first chapter is called ‘A brief his-
tory of costs’ and readers of it will be amazed to 
learn the first mention in our civil system of the 

power to award costs, make orders for security 
for costs, an exemption from court fees to pro-
tect access to justice, the concept of indemnity 
costs and awarding fixed costs. For those who 
really are interested, the answers are below!

My hope is that this time around, we will see 
effective reform and development of the civil 
litigation process which will produce tangible 
benefits for litigators and their clients. That 
hope applies equally to the area of civil costs 
and, from reading the other articles in this issue, 
you may see that a Practico theme is emerging.

—
References:

MOJ consultation 
Law Society response to consultation  
Lord Justice Briggs review 
HMCTS update 

Answers to the ‘quiz’:

1267 Awarding costs
1436 Security for costs
1495 Exemptions from court fees 
1600’s Indemnity costs
1883 Fixed costs

https://consult.justice.gov.uk/digital-communications/fixed-recoverable-costs-consultation/
https://www.lawsociety.org.uk/policy-campaigns/consultation-responses/extending-fixed-recoverable-costs-in-civil-cases-law-society-response/
https://www.judiciary.uk/wp-content/uploads/2016/07/civil-courts-structure-review-final-report-jul-16-final-1.pdf
https://www.gov.uk/guidance/hmcts-reform-programme-reform-update
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Just as a week is a long time in politics, at the oth-
er end of the spectrum six years has been shown 
to be a short time to adjust to costs reforms and 
test them on appeal.

Some of this is explained by the inevitable 
lag before cases that involved a substantial post-
April ’13 element will have concluded, reached 
detailed assessment and from there proceeded 
through to appeal. I daresay some of the slow 
progress is – irony of ironies – the cost of bring-
ing appeals relative to the amounts at stake.

How to apply a finding of good reason to depart 
from budget to the subsequent assessment

Hence it was helpful to have received some 
informal guidance at our last roundtable event 
from the Senior Costs Judge, Master Gordon-
Saker on an issue of practical importance.
The issue that has vexed us going right back to 
the budgeting pilot schemes is the approach to 
be taken on detailed assessment when good rea-
son to depart has been established.  In the early 
test case of Sylvia Henry v NGN [2013] EWCA Civ 
19, the CA booted the Sun newspaper very hard 
and remitted the assessment to the then Senior 
Costs Judge, Master Hurst, having certified good 
reasons to depart from budget.

Implementing ‘good reason’ and further  
proof that the new proportionality test is 
unprincipled and arbitrary 

Andy Ellis  
Managing Director

The assessment itself settled once old school 
arguments about hourly rates had been deter-
mined. This followed a highly charged argu-
ment about whether the conducting solicitor 
should be considered a Grade A or C solicitor 
(the answer was C).

Henry did not therefore resolve whether an 
assessing judge, having ruled that departure 
from budget is warranted, should decide by how 
much the budget should be increased. The two 
options are to retain the budget as a yardstick 
or ignore the budget and procced to assess the 
costs of the relevant phase(s) based on reasona-
bleness. 

Master Gordon-Saker told us that, when 
departing up or down from a budget in a given 
phase when good reason has been established, 
he has approached the process by enhancing or 
reducing the budget by a proportion to reflect 
the circumstances, rather than reverting to an 
item by item assessment.
This method was endorsed by HHJ Dight in Bar-
ts Health NHS Trust v Salmon (17 January 2019) 
– a county court appeal judgment in which the 
court was addressed by senior costs counsel on 
each side and was assisted by a costs judge asses-
sor. Although not binding in the High Court, the 
decision approves a wide discretion to a costs 

https://www.bailii.org/ew/cases/EWCA/Civ/2013/19.html
https://www.bailii.org/ew/cases/EWCA/Civ/2013/19.html
http://www.civillitigationbrief.com/wp-content/uploads/2019/03/Barts-Health-NHS-Trust-v-Salmon-Approved-Judgment-Final-3.pdf
http://www.civillitigationbrief.com/wp-content/uploads/2019/03/Barts-Health-NHS-Trust-v-Salmon-Approved-Judgment-Final-3.pdf
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judge to proceed on a broad brush or more gran-
ular basis.

As to why we endorse the broad brush, it’s 
part of our desire to acknowledge just how 
many such decisions have always been neces-
sary on detailed assessment and to find ways to 
inform those decisions with clearer data. If we 
succeed there is a good chance that the popular-
ity of using detailed assessment to resolve costs 
litigation will increase on account of shorter 
pleadings and hearings.

More on stand-back proportionality

The fly in the ointment is stand-back propor-
tionality, whereby proportionality can trump 
both reasonableness and approved budgets, 
including where good reason has been estab-
lished and decisions made that take costs above 
the level of approved budgets.
Very few cases have been reported on the appli-
cation of that test. There is BNM v MGN and Wavell 
v May which are both, predictably, fact-sensitive 
and offer little in the way of general guidance.

Our impression has been that the new test is 
unpopular and that front-line assessing judges 
have been uneasy about taking a further arbi-
trary swipe at assessed costs, especially in budg-

eted cases.
Given that experience, there was a sharp intake 
of breath when I read the headline figures in 
Malmsten v Bohinc [2019] EWHC 1386 (Ch), a deci-
sion handed down on 7 June in which assessed 
costs were reduced on appeal from £47,500 to 
£15,000. Both figures excluded VAT and various 
costs of costs.  In any event – Yikes!

A quick dash through the judgment reveals 
that a large ingredient in the reduction was the 
finding that the costs claim included many items 
of work that were not costs of or incidental to 
the relatively narrow scope of the costs order – 
relating as it did to a specific application under 
s306 Companies Act 2006. The bill included a lot 
of work on ancillary matters for which there was 
no order made.

Where the decision is helpful is in its reem-
phasis that the stand-back test happens after 
and not before a proper examination of the bill 
has been conducted, the proportionality assess-
ment does not include VAT or assessment costs 
and, if conduct of the opponent (paying party) is 
going to be cited to justify recovery beyond pro-
portionate costs, there needs to be a causal link 
demonstrated between that conduct and the 
additional costs.

https://www.bailii.org/ew/cases/EWCA/Civ/2017/1767.html
http://www.gwslaw.co.uk/wp-content/uploads/2018/01/May-v-Wavell-Judgment.pdf
http://www.gwslaw.co.uk/wp-content/uploads/2018/01/May-v-Wavell-Judgment.pdf
https://www.bailii.org/ew/cases/EWHC/Ch/2019/1386.html
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Following the relaunch of the PodCost series 
a few months ago, we’ve been working hard to 
explore a wide range of topics with some experts 
in their fields – dipping in and out of costs.
“In the latest of our occasional series, Andy is on 
familiar ground discussing with Gus Sellitto of 
Byfield Consultancy the costs of consumer and 
other group actions, including the £14bn class 
action claim which MasterCard is facing. Clients 
involved in these complex cases expect to be 
able to reclaim their costs and we think that the 
process of so doing needs to be rethought.

At Practico we have identified an urgent need 
to move away from a ‘line by line’ approach to 
the assessment of costs in these and other sig-
nificant costs claims. Parties need to be able to 
present their arguments about costs in a more 
sophisticated and proportionate way, using 
improved technology to help them, their litiga-
tion lawyers and the courts to understand the 
key information involved in a costs claim.

We hope that some of you will dip in to the 
series and subscribe – and do let us know if 

there are any subjects you would like us to cover.
You should be able to find us by searching 

for ‘PodCost’ on Soundcloud, Spotify or iTunes 
which is also the native Podcast app on iPhones.

Practico on  
the wireless 
Andy Ellis  
Managing Director

http://www.byfieldconsultancy.com/team/gus-sellitto/
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Meet the team 

Paul Virtue 
Finance Director

I first became involved in legal costs in early 
2009. Andy and I had witnessed another inevi-
table 0–1 loss to a Giggs’ second half goal at 
Upton Park. On the long walk back to the car we 
discussed his business, the contraction of the 
industry and that I would assist him in mak-
ing sure the company was well prepared for the 
future.

At that time my background was in finance, 
tax and business with 25 years of experience 
advising or steering businesses through chal-
lenges and opportunities, which inevitably 
required quite a bit of time, energy and commit-
ment on my part. In late 2005, with a break from 
work in mind and the benefit of improving tech-
nology and budget airlines, my wife and I took 
the decision it was time to uproot our young 
family from London to go in search of that elu-
sive ‘better life’ in Arcachon, SW France. The 
abundance of clean air, fromage and Margaux 
to add to the lure of the permanent residency 
offered to full members of the EU it proved 
too tempting to resist. What could possibly go 

wrong?
I have been commuting long distance ever 

since that narrowest of defeats but thankfully, 
in contrast to our chosen club’s record, we have 
developed a highly skilled operational team at 
Practico capable of providing those bespoke ser-
vices that have become a routine requirement 
to meet the demands of our growing client base. 
The costs industry continues to evolve and I am 
pleased to be part of our management team that 
has developed new solutions to cater for an ever 
changing industry.

In my spare time I enjoy collecting vinyl, 
attending concerts and catching the occasional 
midweek game over at the Olympic Stadium.
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Costs Roundtable
Andy Ellis  
Managing Director

The latest in our series of costs roundtables took 
place on 20 June 2019 at the Devonshire Club.

This is the second time we have moved 
across from the boardroom to the cocktail bar 
in order to accommodate more guests (33 this 
time) without losing the informal ‘club’ atmos-
phere that we regard as essential to the success 
of these events.

Ben Williams QC spoke entertainingly and 
informatively on a range of topics including 
non-party costs orders, budgeting, and Part 
36.  We are preparing a ‘long read’ report on the 
event that so that a wider audience can access 
Ben’s wit and wisdom and will circulate this sep-
arately.

Our next event is scheduled for 7 November 
– so let us know if you are interested in attend-
ing and feel free to alert us to any topics that you 
would like to see discussed.

  



Practico | The Costs Briefing #11  July 2019     11

Chaired by:
Ben Williams QC
Jeremy Morgan QC

Guests:
Paul Abbott
Leah Alpren-Waterman
Neil Beighton
Louise Boswell
Jeremy Clarke-Williams
Virginia Cooper
Stephen Critchley 
Sivan Daniels
Guy Davis
Clare Ducksbury
Geraldine Elliott
Andrew Flynn
Jack Hargreaves
Melanie Hart
Erin Lee
Pauline Lépissier
David Marshall
Joseph McCormick 
Maura McIntosh
Jenny Morrissey 
Stephen Netherway 
Louise Oakley
Leslie Perrin
Lucy Pert
David Phillips
Saskia Price
Harriet Roach
Johnny Shearman
Kimberley Smith
John Wallace
Jonathan Watson
Robin Williams
Felix Zimmermann
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Practico

Pinsent Masons
Watson Farley & Williams
CMS Cameron McKenna 
CMS Cameron McKenna 
Penningtons Manches
Bevan Brittan
Collyer Bristow 
Addleshaw Goddard
Davis Woolfe
Case Pilots
Reynolds Porter Chamberlain
Cooke, Young & Keidan
TLT
Ince Gordon Dadds
Clifford Chance
Devonshires
Anthony Gold
Rosenblatt
Herbert Smith Freehills
Harcus Parker
Devonshires
Baker McKenzie
Calunius Capital
Hausfeld
Simons Muirhead & Burton
Barclays
TLT
Signature Litigation
McDermott Will & Emery
Ridgemont
Linklaters
Norton Rose Fulbright
Simmons & Simmons

Hosted by Practico:
Andy Ellis
Deborah Burke
Kevin Wonnacott
Aimee Lawman
Francesca Ellis
James Heawood
Greg Ioannou
Katy Neighbour
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